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The recent explosion of mold-
related claims and litigation
across the country presents con-

tractors, subcontractors, owners, and
other construction industry participants
with a variety of complex risk manage-
ment challenges. Fortunately, contrac-
tors and subcontractors have a variety of
tools to help manage the risks associated
with mold conditions on construction
projects. Such tools include implemen-
tation of an education program for all
personnel on a project, to prevent the
occurrence of mold in the first place,
and a protocol for prompt and appropri-
ate reaction to a mold condition on a
project site, when it does occur. Addi-
tionally, contractors should understand
and consider available insurance cover-
ages for mold conditions. Finally, con-
tractors should consider contract
language that would allocate the risk for
mold conditions to those entities in the
best position to control the risk.

This article examines AGC Docu-
ment No. 200, Standard Form of
Agreement and General Conditions
between Owner and Contractor
(Where the Contract Price is a Lump
Sum) (2000 Edition), to determine if
and how it addresses mold conditions
encountered at a site. In addition, the arti-
cle will offer suggested language, consis-
tent with the AGC family of documents,
that attempts to allocate the risk for mold
conditions on projects. This effort is pre-
sented to foster discussion in this critical,
emerging risk management area.

AGC DOCUMENT 200 
(2000 EDITION) AND MOLD

Current provisions in AGC Document
200 that might address mold encoun-
tered at a site include Paragraph 3.13,

Hazardous Materials, which reads as fol-
lows:
“3.13.1 A Hazardous Material is any

substance or material identified now or
in the future as hazardous under any fed-
eral, state or local law or regulation, or
any other substance or material that may
be considered hazardous [emphasis
added] or otherwise subject to statutory
or regulatory requirements governing
handling, disposal and/or cleanup. The
Contractor shall not be obligated to com-
mence or continue work until any Haz-

ardous Material discovered at the
Work Site has been removed, ren-
dered or determined to be harmless
by the Owner as certified by an inde-
pendent testing laboratory and
approved by the appropriate govern-
ment agency. 
3.13.2 If after the commencement
of the Work, Hazardous Material is
discovered at the Work Site, the
Contractor shall be entitled to imme-
diately stop Work in the affected
area. The Contractor shall report the
condition to the Owner, the Archi-
tect/Engineer, and, if required, the
government agency with jurisdic-
tion.
3.13.3 The Contractor shall not be
required to perform any Work relat-
ing to or in the area of Hazardous
Material without written mutual
agreement.
3.13.4 The Owner shall be
responsible for retaining an indepen-
dent testing laboratory to determine
the nature of the material encoun-
tered and whether the material
requires corrective measures and/or
remedial action. Such measures shall
be the sole responsibility of the
Owner, and shall be performed in a
manner minimizing any adverse

effects upon the Work. The Contractor
shall resume Work in the area affected
by any Hazardous Material only upon
written agreement between the parties
after the Hazardous Material has been
removed or rendered harmless and only
after approval, if necessary, of the gov-
ernmental agency with jurisdiction.

3.13.5 If the Contractor incurs addi-
tional costs and/or is delayed due to the
presence or remediation of Hazardous
Material, the Contractor shall be entitled
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to an equitable adjustment in the Con-
tract Price and/or the Contract Time.

3.13.6 To the extent not caused by the
negligent acts or omissions of the Con-
tractor, its Subcontractors and Sub-sub-
contractors, the agents, officers,
directors and employees of each of them,
the Owner shall defend, indemnify and
hold harmless the Contractor . . . from
and against any and all direct claims,
damages, losses, costs and expenses
including but not limited to attorney’s
fees, costs and expenses incurred in con-
nection with any dispute resolution
process, arising out of or relating to the
performance of the work in any area
affected by Hazardous Material. To the
fullest extent permitted by law, such
indemnification shall apply regardless of
the fault, negligence, breach of warranty
or contract, or strict liability of the
Owner.”

Given the current hysteria concerning
mold, the definition of “Hazardous
Material” in Subparagraph 3.13.1, which
includes “any other substance or mater-
ial that may be considered hazardous,”
may be broad enough to include mold.
The insurance industry, in fact, has pro-
mulgated new forms characterizing mold
as a “pollutant.” Legislative efforts on
the national and state level have been
based on the overriding premise that
mold is toxic. Furthermore, if an owner
mandates that a mold condition be
addressed on the premise that mold is
hazardous, then the cited contract terms
seem to be self-executing.

Under Subparagraph 3.13.2, if a Haz-
ardous Material is discovered at the work
site, the contractor must stop work,
report the condition, and is not required
to perform any work in the area of the
mold without written mutual agreement. 

In addition, Subparagraph 13.13.3
requires the owner to obtain professional
services to address such a substance or
material. Also, under Subparagraph
3.13.5, the contractor is potentially enti-
tled to an equitable adjustment in the
contract price or time.

Finally, Subparagraph 13.3.6 imposes
broad indemnification obligations on the
owner. The owner must indemnify the
contractor, its subcontractors, and its
sub-subcontractors for all claims, dam-
ages, losses, costs and expenses, includ-
ing but not limited to attorneys’ fees,
costs, and expenses, incurred in connec-
tion with any dispute resolution process.
The direct damages claims and the costs
of testing and remediation of mold con-
ditions on projects can be astronomical.
Additionally, hundreds of thousands of

dollars can be spent on legal fees, expert
witnesses, and other costs and expenses
associated with complex issues and
claims. Even though the owner could
theoretically be charged with responsi-
bility for incurring such initial expenses,
if the contractor is ultimately shown to
be the party primarily responsible for a
mold condition, the contractor will likely
be required to bear much of the loss.
Such an indemnification provision, how-
ever, could help protect a contractor
from the often devastating costs of test-
ing and remediation of a mold condition
on a project, if the contractor is not the
primarily responsible party. At a mini-
mum, the contractual mandate that the
owner undertake initial response respon-
sibilities may at least keep the owner
fully engaged in the process and attuned

to any overreaction to conditions that 
may not warrant full-scale remediation. 

In addition to Subparagraph 3.13.6, 
Subparagraph 10.1.2 provides for owner 
indemnification of the contractor:

“To the fullest extent permitted by law, 
the Owner shall defend, indemnify and 
hold harmless the Contractor, its offi-
cers, directors, members, consultants, 
agents, and employees, Subcontractors 
or anyone employed directly or indi-
rectly by any of them or anyone for 
whose acts any of them may be liable 
from all claims for bodily injury and 
property damage, other than property 
insured under Subparagraph 10.4.1, that 
may arise from the performance of work 
by Owner, Architect/Engineer or Others, 
to the extent of the negligence attributed 
to such acts or omissions by Owner, 
Architect/Engineer or Others.”

In a non-builder’s risk coverage situa-
tion, this language may apply to the 
extent that design defects contribute to or 
cause a mold event and resulting dam-
ages. Also, it should apply in multiple 
prime contractor situations where other 
primes have caused the conditions to 
arise. The code for this document is 
599516.

Subparagraph 3.16.2 of AGC Docu-
ment 200 (2000) also provides as fol-
lows: 

“If the conditions at the Work Site are 
(a) subsurface or other physical condi-

tions which are materially different from
those indicated in the Contract Docu-
ments, or (b) unusual or unknown physi-
cal conditions which are materially
different from conditions ordinarily
encountered and generally recognized
and inherent in Work provided for in the
Contract Documents, the Contractor
shall stop Work and give immediate
written notice of the condition to the
Owner and the Architect/Engineer. The
Contractor shall not be required to per-
form any work relating to the unknown
condition without the written mutual
agreement of the parties. Any change in
the Contract Price and/or Contract Time
as a result of the unknown condition
shall be determined as provided . . . .”

This subparagraph provides that, upon
encountering a differing or changed site
condition, the contractor must stop work
and give immediate written notice to the
owner and its design professional. Cate-
gory (b) of this provision, commonly
referred to as a “Type II” changed condi-
tion, could apply to a mold event.
Although no cases have been found
attempting to apply such a clause to
mold, limited case law has recognized
that toxic substances can fall under this
category. 

Such clauses are typically geared
toward an unanticipated discovery of
conditions that were already in place but
had gone undetected prior to construc-
tion. Unanticipated and undetected mold
is a condition that can occur on a reno-
vation project. The language in this
clause, however, does not necessarily
limit coverage to such a prior condition.
A problem could arise in circumstances
in which the contractor itself allegedly
caused the mold growth by its own defi-
cient construction activities. If this
clause is applicable to a mold condition,
the contractor is not required to perform
any further work relating to the mold
without written mutual agreement of the
parties.

ALTERNATE CONTRACT LANGUAGE
In addition to the current language in

AGC Document 200 that may already
address risk allocation for mold condi-
tions encountered at a site, it is possible
to re-craft specific provisions of the con-
tract to manage the risks associated with
mold. Such provisions would require the
owner to defend and indemnify the con-
tractor not only for pre-existing mold
conditions, but also for any mold condi-
tion that arises on the Project at any time
not due to the negligence of the contrac-
tor. For instance, Subparagraph 3.13.6

CONSTRUCTOR/February 2003 15

The direct damages claims
and the costs of testing 
and remediation of mold 

conditions on projects can 
be astronomical.



16 CONSTRUCTOR/February 2003

could be modified as follows [new lan-
guage in italics]:

“To the extent not caused by the negli-
gent acts or omissions of the Contractor,
its Subcontractors and Sub-subcontrac-
tors and the agents, officers, directors
and employees of each of them, the
Owner shall defend, indemnify and hold
harmless the Contractor, its Subcontrac-
tors, and Sub-subcontractors, and the
agents, officers, directors and employees
of each of them, from and against any
and all claims, damages, losses, costs
and expenses including any related to or
arising from the repair, replacement or
re-performance of Work, and also includ-
ing but not limited to attorney’s fees,
costs and expenses incurred in connec-
tion with any testing, site remediation, or
dispute resolution process, arising out of
or relating to the performance of the
Work in any area affected by Hazardous
Material, which includes mold, mildew,
fungi or other similar microbial condi-

tions. To the fullest extent permitted by
law, such indemnification shall apply
regardless of the fault, negligence,
breach of warranty or contract, or strict
liability of the Owner.”
Another option, based on the language
of Subparagraph 10.1.2, could be added
as follows [new language in italics]:
“To the fullest extent permitted by law,
the Owner shall defend, indemnify and
hold harmless the Contractor, its offi-
cers, directors, members, consultants,
agents, and employees, its officers,
directors, members, consultant, agents,
and employees, Subcontractors or any-
one employed directly or indirectly by
any of them or anyone for whose acts
any of them may be liable for all claims
for bodily injury and property damage
that may arise by virtue of the existence,
development or growth of mold, mildew,
fungi or other similar microbial condi-
tions during performance of the Work,
to the extent such conditions are attrib-
uted to the acts, omissions or breaches
of performance under this Contract of

Owner, Architect/Engineer or Others.”
Other, new riders could be negotiated

to address common concerns that impact
contractors. For instance, the following
provision would address a situation in
which an owner accelerates a schedule,
increasing the potential for moisture and
water damage, and possible ensuing
mold growth, particularly when the pro-
ject has not been enclosed:

If the Owner requires or causes the
Contractor to accelerate the Schedule of
the Work or to change the sequence in
which the Work shall be performed, and
such acceleration or change requires the
Contractor to incorporate materials or
equipment in the Work before measures
can be undertaken by the Contractor to
protect such Work, the Contractor shall
give prompt written notice of such to the
Owner. Thereafter, should the Owner
direct the Contractor to proceed in the
absence of appropriate measures to pro-
tect the Work, the Owner (1) waives
claims for any damages resulting there-
from, and (2) shall defend, indemnify
and hold harmless the Contractor, its
Subcontractors and Sub-subcontractors
and the agents, officers, directors and
employees of each of them, from and
against any and all direct claims, dam-
ages, losses, costs and expenses, includ-
ing but not limited to attorneys’ fees,
losses, costs and expenses incurred in
connection with any testing, remedia-
tion, and dispute resolution process,
arising out of or relating to the Owner’s

acceleration of the Schedule of the Work 
or change in the sequence of the Work.

Such a provision would clarify that, if 
an owner orders work out of sequence or 
accelerates the work so that the contrac-
tor has insufficient time to protect the 
material or the work, then the owner 
must accept responsibility for any losses 
that the contractor might sustain as a 
result of the out-of-sequence work or 
acceleration.

Another possible contract provision 
emphasizes the owner’s responsibility to 
operate and maintain the project once the 
contractor has relinquished control of the 
site to the owner:

Upon acceptance by the Owner of the 
Certificate of Substantial Completion 
[or, alternatively, “Upon execution of a 
Certificate of Final Completion by the 
Owner and the Contractor” or “Upon 
occupancy of the Work,”] the Owner 
shall assume sole responsibility to oper-
ate and maintain the Work properly, and 
waives any claims by the Owner against 
the Contractor, its Subcontractors and 
Sub-subcontractors and the agents, offi-
cers, directors and employees of each of 
them, for any damages resulting from 
improper operation and maintenance, 
including but not limited to damages 
arising from mold and other microbial 
conditions.

One provision that could provide pro-
tection from mold claims to both the 
owner and the contractor would require 
the owner to obtain a mold testing con-
sultant to inspect and certify the project:

The Owner acknowledges that moisture 
and mold prevention requires appropri-
ate design plans and specifications, con-
struction techniques, and building 
operation and maintenance. The Owner 
shall be responsible for retaining an 
independent mold testing consultant to 
conduct tests and inspect the Work, par-
ticularly interior walls, ceilings, and 
other substrate surfaces, for certification 
and approval of moisture content and 
microbial conditions. The Owner shall 
schedule all such tests, approvals, or 
inspection so as not to delay the progress 
of the Work or other work related to the 
Project. The Owner shall bear all 
expenses associated with tests, 
approvals, or inspections. Such certifica-
tion and approval shall occur once prior 
to Substantial Completion of the Work 
and again prior to the expiration of one 
year from the date of Substantial Com-
pletion of the Work. The certificates of 
testing, inspection, or approval shall be 
secured by the Owner and promptly 
delivered to the Contractor. The Owner
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and Contractor are entitled to rely on the
certifications and approvals of the mold
testing consultant. If the Contractor
incurs additional costs and/or is delayed
due to the presence of moisture or reme-
diation of unacceptable microbial condi-
tions, to the extent not caused by the
negligent acts or omissions of the Con-
tractor, its Subcontractors and Sub-sub-
contractors, and the agents, officers,
directors and employees of each of them,
the Contractor shall be entitled to an
equitable adjustment in the Contract
Price and/or the Contract Time.

It should be noted that use of this pro-
vision could be problematic because, at
present, there are no generally recog-
nized standards for acceptable levels of
exposure to microbial conditions to
which the mold testing consultant would
certify.

INSURANCE
Many of these issues will be driven by

the availability of applicable insurances.
One option that could be required
through a rider to the General Condi-
tions, assuming it were made available
by the insurance industry, is project-spe-
cific mold coverage. Such insurance
would be analogous to builders’ risk
coverage, purchased or reimbursed by
the owner. A special mold endorsement
could provide as follows:

Prior to the start of the Work, the Con-
tractor shall procure and maintain in
force insurance coverage for mold and
other microbial conditions, written with
a minimum limit of liability of
_____________________, and through
an insurance company lawfully autho-
rized to do business in the jurisdiction in
which the Project is located. The cost of
such insurance shall be treated as a
reimbursable expense of the Contractor
or shall be memorialized in a written
Change Order. If requested, the Contrac-
tor shall furnish the Owner with a cer-
tificate evidencing such insurance
coverage.

While there are many areas of uncer-
tainly surrounding the mold issue, what
is crystal clear is that contractors must
implement a carefully conceived risk
management program to address mold
issues, geared toward prevention. What
is equally clear is that part of that risk
management program must include
understanding (1) how the construction
contract addresses mold conditions
encountered at a project site, and (2) how
riders and endorsements to that docu-
ment provide contractors other options
to manage the risk of mold. Whether
owners will accept specific riders that
allocate the risk of mold conditions
remains to be seen, but such riders could
be included in contract negotiation dis-
cussions with the owner. It is common
sense that the party most in a position to
make decisions to control a condition
should be the party that has the contrac-
tually designated responsibility for that
condition.

— By John W. Dreste, Kevin F. Peartree, and Martha L.
Perkins of Ernstrom & Dreste, LLP. 
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Editor’s note: Language of AGC Docu-
ment 200 reproduced in this article is
done so with the permission of AGC. 
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